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physician or other licensed health care 
professional either made a one-time 
topical application of a prescription- 
strength medication to the employee’s 
injury or made a written recommenda-
tion that the employee: Take one or 
more days away from work when the 
employee instead reports to work (or 
would have reported had he or she been 
scheduled) and takes no days away 
from work in connection with the in-
jury or illness; work restricted duty for 
one or more days when the employee 
instead works unrestricted (or would 
have worked unrestricted had he or she 
been scheduled) and takes no other 
days of restricted work activity in con-
nection with the injury or illness; or 
take over-the-counter medication at a 
dosage equal to or greater than the 
minimum prescription strength, 
whether or not the employee actually 
takes the medication. 

Reporting threshold means the amount 
specified in § 225.19(e) of this chapter, as 
adjusted from time to time in accord-
ance with appendix B to part 225 of this 
chapter. 

State means a State of the United 
States of America or the District of Co-
lumbia. 

Supervisory employee means an officer, 
special agent, or other employee of the 
railroad who is not a co-worker and 
who is responsible for supervising or 
monitoring the conduct or performance 
of one or more employees. 

Train, except as context requires, 
means a locomotive, or more than one 
locomotive coupled, with or without 
cars. (A locomotive is a self-propelled 
unit of equipment which can be used in 
train service.) 

Train accident means a passenger, 
freight, or work train accident de-
scribed in § 225.19(c) of this chapter (a 
‘‘rail equipment accident’’ involving 
damage in excess of the current report-
ing threshold), including an accident 
involving a switching movement. 

Train incident means an event involv-
ing the movement of railroad on-track 
equipment that results in a casualty 
but in which railroad property damage 
does not exceed the reporting thresh-
old. 

United States means all of the States. 
Violation rate for random alcohol test-

ing means the number of 0.04 and above 

random alcohol confirmation test re-
sults conducted under this part plus 
the number of refusals of random alco-
hol tests required by this part, divided 
by the total number of random alcohol 
screening tests (including refusals) 
conducted under this part. 

[66 FR 41973, Aug. 9, 2001, as amended at 68 
FR 10135, Mar. 3, 2003; 68 FR 75463, Dec. 31, 
2003; 69 FR 19287, Apr. 12, 2004] 

§ 219.7 Waivers. 
(a) A person subject to a requirement 

of this part may petition the FRA for a 
waiver of compliance with such re-
quirement. 

(b) Each petition for waiver under 
this section must be filed in a manner 
and contain the information required 
by part 211 of this chapter. A petition 
for waiver of the part 40 prohibition 
against stand down of an employee be-
fore the Medical Review Officer has 
completed the verification must also 
comply with § 40.21 of this title. 

(c) If the FRA Administrator finds 
that waiver of compliance is in the 
public interest and is consistent with 
railroad safety, the Administrator may 
grant the waiver subject to any nec-
essary conditions. 

(d) Special dispensation for employees 
performing train or dispatching service on 
existing cross-border operations. If a for-
eign railroad requests a waiver not 
later than August 10, 2004, for an exist-
ing cross-border operation, subparts E, 
F, and G of this part shall not apply to 
train or dispatching service on that op-
eration in the United States performed 
by an employee of a foreign railroad 
whose primary reporting point is out-
side the United States, until the rail-
road’s waiver request is acted upon by 
FRA. 

(e) Waiver requests for employees per-
forming train or dispatching service on 
new or expanded cross-border operations. 
A foreign railroad seeking a waiver 
from subparts E, F, and G of this part 
for its employees performing train or 
dispatching service on a new cross-bor-
der operation that proceeds more than 
10 route miles into the United States, 
or a formerly excepted cross-border op-
eration that expands beyond the 10 
mile limited haul exception in para-
graph (d) of this section, must file a pe-
tition not later than 90 days before 
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commencing the subject operation. 
FRA will attempt to decide on such pe-
titions within 90 days. If no action is 
taken on the petition within 90 days, 
the petition remains pending for deci-
sion and the cross-border crew assign-
ments on the operation covered by the 
petition will be subject to subparts E, 
F, and G until FRA grants the petition 
should the petitioner commence the 
proposed operation. 

[66 FR 41973, Aug. 9, 2001, as amended at 69 
FR 19287, Apr. 12, 2004] 

§ 219.9 Responsibility for compliance. 
(a) Any person (an entity of any type 

covered under 1 U.S.C. 1, including but 
not limited to the following: A rail-
road; a manager, supervisor, official, or 
other employee or agent of a railroad; 
any owner, manufacturer, lessor, or 
lessee of railroad equipment, track, or 
facilities; any independent contractor 
providing goods or services to a rail-
road; and any employee of such owner, 
manufacturer, lessor, lessee, or inde-
pendent contractor) who violates any 
requirement of this part or causes the 
violation of any such requirement is 
subject to a civil penalty of at least 
$650 and not more than $25,000 per vio-
lation, except that: Penalties may be 
assessed against individuals only for 
willful violations; where a grossly neg-
ligent violation or a pattern of re-
peated violations has created an immi-
nent hazard of death or injury, or has 
caused death or injury, a penalty not 
to exceed $100,000 per violation may be 
assessed; and the standard of liability 
for a railroad will vary depending upon 
the requirement involved. See, e.g., 
§ 219.105, which must be construed to 
qualify the responsibility of a railroad 
for the unauthorized conduct of an em-
ployee that violates § 219.101 or § 219.102 
(while imposing a duty of due diligence 
to prevent such conduct). Each day a 
violation continues constitutes a sepa-
rate offense. See appendix A to this 
part for a statement of agency civil 
penalty policy. 

(b)(1) In the case of joint operations, 
primary responsibility for compliance 
with this part with respect to deter-
mination of events qualifying for 
breath or body fluid testing under sub-
parts C and D of this part rests with 
the host railroad, and all affected em-

ployees must be responsive to direction 
from the host railroad consistent with 
this part. However, nothing in this 
paragraph (b)(1) restricts the ability of 
the railroads to provide for an appro-
priate assignment of responsibility for 
compliance with this part as among 
those railroads through a joint oper-
ating agreement or other binding con-
tract. FRA reserves the right to bring 
an enforcement action for noncompli-
ance with applicable portions of this 
part against the host railroad, the em-
ploying railroad, or both. 

(2) Where an employee of one railroad 
is required to participate in breath or 
body fluid testing under subpart C or D 
of this part and is subsequently subject 
to adverse action alleged to have arisen 
out of the required test (or alleged re-
fusal thereof), necessary witnesses and 
documents available to the other rail-
road must be made available to the em-
ployee on a reasonable basis. 

(c) Any independent contractor or 
other entity that performs covered 
service for a railroad has the same re-
sponsibilities as a railroad under this 
part, with respect to its employees who 
perform covered service. The entity’s 
responsibility for compliance with this 
part may be fulfilled either directly by 
that entity or by the railroad’s treat-
ing the entity’s employees who perform 
covered service as if they were its own 
employees for purposes of this part. 
The responsibility for compliance must 
be clearly spelled out in the contract 
between the railroad and the other en-
tity or in another document. In the ab-
sence of such a clear delineation of re-
sponsibility, FRA will hold the railroad 
and the other entity jointly and sever-
ally liable for compliance. 

[66 FR 41973, Aug. 9, 2001, as amended at 69 
FR 30593, May 28, 2004; 72 FR 51196, Sept. 6, 
2007; 73 FR 79701, Dec. 30, 2008] 

§ 219.11 General conditions for chem-
ical tests. 

(a) Any employee who performs cov-
ered service for a railroad is deemed to 
have consented to testing as required 
in subparts B, C, D, and G of this part; 
and consent is implied by performance 
of such service. 

(b)(1) Each such employee must par-
ticipate in such testing, as required 
under the conditions set forth in this 
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